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BRIEFING 
The Australian Building and Construction Commission and the Building Code 2013

The Turnbull Government proposes to 
re-introduce the Australian Building and 
Construction Commission, originally 
introduced by the Howard Government 
in 2005. Like its predecessor, the ABCC 
discriminates against workers in the 
construction industry by applying a different 
and harsher set of laws to workers and their 
unions not applied to any other industry or 
the population at large. 

The 2013 version of the ABCC bills increases 
penalties for workers and unions, widens its 
reach and seeks to implement a Building Code 
which would take away rights other workers 
have to negotiate certain items in bargaining 
agreements with their employer. 

Some 1 million workers would be affected 
because the new version of the Bill will extend 
the ABCC's reach to all workers that supply, 
transport or prefabricate manufactured goods, 
including any ship that is travelling to and from 
an Australian port.

Under the proposed ABCC legislation:
• Workers would not have the right to 

silence, a right even afforded to criminals 
such as ice dealers

• They would face penalties of up to 6 
months jail if they refused to answer 
questions about something as simple as a 
union meeting

• Workers would not be able to have a 
lawyer of their choosing

• EBAs containing clauses which provide for 
the employment of apprentices or older 
Australians and set maximum hours of 
work would be illegal

MYTH: THE ABCC IS A CONSTRUCTION
INDUSTRY WATCHDOG THAT CAN DEAL
WITH CORRUPTION

The Turnbull Government claims that the ABCC 
is necessary to deal with alleged criminal 
conduct by building industry workers. It is 
manifestly untrue and completely misleading 
to say that a new ABCC will deal with criminal 
matters.

A construction industry ‘watchdog’ already 
exists. The ABCC was simply re-named ‘FWBC’ 
in 2012 as part of the changes made by the 
previous Government following a review by 
former Federal Court judge, Hon. Murray 
Wilcox QC. 

FACT 

The ABCC/FWBC has never had any role 
in investigating breaches of the criminal 
law. It deals with possible industrial law 
contraventions, which are and always have 
been civil, not criminal matters. This Bill would 
not change that situation at all.

Knowing full well that the ABCC cannot deal 
with criminal matters, Malcolm Turnbull used 
it as his excuse to prorogue Parliament and in 
doing so mislead the Governor-General, saying, 
“the Government regards this legislation as 
of great importance for promoting jobs and 
growth, improving productivity and also 
promoting workplace safety through taking 
strong measures to deal with widespread 
and systematic criminality in the building and 
construction industry.”
 

MYTH: PRODUCTIVITY IN THE
CONSTRUCTION INDUSTRY WILL
INCREASE BY 20 PER CENT

Claims that productivity will increase by 20 
per cent under the ABCC are inaccurate, 
misleading and inconsistent with the findings 
of the Government’s own Productivity 
Commission.

Malcolm Turnbull, citing an Independent 
Economics report, told ABC 7.30 that, “when 
the Australian Building and Construction 
Commission was in force, productivity in the 
sector grew by 20 per cent.”

FACT
 
The Productivity Commission in its Public 
Infrastructure report, stated, “productivity 
growth in the Australian construction sector 
has ebbed and flowed over the last 30 years. 
There was a significant increase in labour and 
multifactor productivity from 1994-95 to 2012-
13. However, most of the improvement was 
concentrated in relatively short bursts spanning 
just a few years, including most recently in 
2011-12.” (Public Infrastructure Report, 2014). 
This suggests that productivity did not grow 
under the ABCC but did in the years after it 
was terminated.

The Independent Economics report cited by 
Malcolm Turnbull was found to be inaccurate 
despite being used on a number of occasions 
by the Howard Government, the ABCC and 
now by Malcolm Turnbull. 
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Griffith University’s Allen, Dungan and Peetz 
debunked the Independent Economics report, 
stating, “alleged economic benefits, used to justify 
denial of basic rights to employees in the industry 
– rights which everybody else is, at least at present, 
entitled to enjoy – are based on discredited cost 
data. In short, there do not appear to be any 
significant economic benefits that warrant the 
loss of rights involved in recent arrangements.” 
(‘Anomalies’, Damned ‘Anomalies’ and Statistics: 
Construction Industry Productivity in Australia 
2010, Allen, Dungan, Peetz, Griffith University).

MYTH: STRIKES IN CONSTRUCTION HAVE
INCREASED BY A THIRD SINCE THE ABCC 
WAS SCRAPPED

FACT
Levels of industrial action in the construction 
industry, like all other industries, are at historically 
low levels and have been for a number of years.

Even official figures for industrial action overstate 
the issue because those figures do not distinguish 
between ‘protected’ industrial action, which is 
perfectly legal and recognised in the Fair Work Act 
as a legitimate element of the collective bargaining 
system, and other forms of industrial action.

In his 2009 report on the ABCC, Wilcox dealt 
with the argument that the construction industry 
is unique in its vulnerability to industrial action, 
“....it is necessary to remember there are many 
other industries in which industrial action may 
cause great loss to an employer, and even the 
national economy, and/or considerable public 
inconvenience. One has only to think of the 
major export industries, most components of 
the transport industry, the gas and electricity 
industries, the telecommunication industry and 
emergency services such as police, ambulances 
and hospitals. There is no less need to regulate 
industrial action in those industries than in the 
building and construction industry. Recognising 
the serious consequences of industrial action in 
virtually any industry, the Fair Work Bill proposes a 
number of severe constraints upon its occurrence.” 
(Transition to Fair Work Australia for the Building 
and Construction Industry 2009).

MYTH: WORKPLACE SAFETY WILL IMPROVE
 

FACT
The ABCC will impact on the rights of construction 
workers to have a safe workplace. The prohibition 
on agreements including safe working hours 
will lead to more deaths and injuries and more 
exploitation.

During the period of WorkChoices and the ABCC 
under Howard, fatalities for all workers increased 
by more than 25 per cent, while fatalities for 
construction workers skyrocketed from an average 

of 2.5 fatalities per 100,000 to almost five fatalities 
per 100,000 workers. 

During the same period workplace fatalities in 
construction peaked at 48 deaths in 2006 and 
51 deaths in 2007, making them the worst two 
years for deaths in construction in the last decade. 
(Work-related Traumatic Injury Fatalities Australia 
2012, SafeWork Australia)

By contrast, following the abolition of the ABCC 
in 2012 some 30 deaths were reported, the lowest 
number of deaths in the past ten years (Source as 
above).

International evidence shows that unionised 
workplaces are safer than non-unionised ones 
(Morantz (2013), Grazier (2007), DTI (2007), Yi 
(2011), Weil (1992)). Workers need strong rights 
and strong unions to protect themselves from 
injury and death through cost cutting and the ever 
present desire of many employers to put profits 
ahead of safety.

The Government’s plan to set up aggressive anti-
worker bodies like the ABCC, with coercive powers 
designed to intimidate safety representatives and 
union activists, will lead to injuries and fatalities 
rising as they did under the previous ABCC. 

CIVIL LIBERTIES 

The proposed ABCC Bill denies a number of 
civil liberty rights to workers in the construction 
industry, breaching the Australian Government’s 
international human rights obligations under 
customary international law.
 
The Law Council of Australia (LCA) found the 
ABCC legislation includes “a number of features 
[that] are contrary to rule of law principles and 
traditional common law rights and privileges 
such as those relating to the burden of proof, the 
privilege against self-incrimination, the right to 
silence, freedom from retrospective laws and the 
delegation of law making power to the executive.”

The former Building and Construction Industry 
Improvement Act 2005 (the BCII Act) – of which 
these Bills are an extension – was found by the 
UN’s International Labour Organisation (ILO) to 
repeatedly and unequivocally breach Australia’s 
obligations as a member-state and as a signatory 
to specific Conventions, including the Freedom of 
Association and the Right to Organise Convention, 
1947 (No. 87); the Right to Organise and Collective 
Bargaining Convention, 1949 (No 98); and the 
Labour Inspection Convention, 1947 (No 81).

The BCII Act was found by the ILO supervisory 
bodies to breach Australia’s international 
obligations in the following respects:
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a. The former BCII Act exposed building industry   
 employees to penalties for taking industrial   
 action in a wider range of circumstances than 
 for other employees, virtually rendering all 
 forms of industrial action in the building and   
 construction sector unlawful;

b. The imposition of penalties and sanctions upon   
 workers and unions that engage in “unlawful   
 industrial action” which were significantly higher  
 than those imposed on workers in other sectors.

c. The provisions within the BCII Act that rendered  
 project agreements unenforceable.

d. The provisions of the then National Code   
 of Practice for the Construction Industry and   
 associated Implementation Guidelines, which   
 sought to promote, through the availability of   
 Commonwealth funding, restrictions on freedom  
 of association and collective bargaining.

e. The draconian monitoring, investigatory 
 and enforcement powers of the 
 ABCC, including powers to enter premises, 
 take possession of documents “for as long as 
 necessary” and compulsorily interview any 
 person for “compliance purposes”.

f. The ABCC’s focus on investigating, examining 
 and prosecuting workers and trade 
 union officials. 

PENALTIES

The proposed ABCC legislation allows for current 
penalties for contravening industrial laws to be 
tripled for construction workers and their unions. 
However, maximum penalties for employers who 
breach awards and agreements by underpaying 
employees, not paying their lawful entitlements, 
employing illegal workers, and breaching safety 
regulations will not be tripled.

As the Wilcox Report concluded, ‘I do not see 
how (the history of the building and construction 
industry) can justify... the contravener... being 
subjected to a maximum penalty greater than 
would be faced by a person in another industry, 
who contravened the same provision and 
happened to be brought to justice. To do that 
would depart from the principle... of equality 
before the law. (Transition to Fair Work Australia 
for the Building and Construction Industry 2009).

THE BUILDING CODE

The legislation also includes a bill which relates to 
a new Government Building Code, which the ABCC 
would police. If this code were to become law it 
would impose new rules on all companies that wish 
to tender for Government work.  The Code would 
have a severe impact on a workers’ rights, and a 
union’s right to negotiate with an employer.

The code would exclude companies from tendering 
for government work if they had Enterprise 
Bargaining Agreements with clauses that currently 
exist (and would still be able to be negotiated in 
other industries) which have a positive impact on 
the construction industry, and broader community.

• The new Code will take away RDOs and shift 
allowances; the right to be consulted on 
redundancies and labour hire; and the right 
to be consulted on union meeting areas and 
publicity.

• It will also prohibit any clauses that prevent 
unlimited ordinary hours worked per day that 
guarantee the worker’s ability to have a day off 
on Christmas Day and Easter Sunday, public 
holidays and include agreed stable and secure 
shift arrangements or rosters.

• Importantly for young and older workers, it 
will remove any references to encouraging 
apprentices or discouraging discrimination 
against mature workers.

• It would also remove the right for an equally 
qualified and experienced Australian worker to 
be retained in a redundancy situation over a 
temporary overseas worker.

• The new Code also elevates the status and 
power of the proposed ABCC by making it not 
just the monitor and investigator of potential 
Code Breaches, but also giving it the power to 
exclude builders from Government contracts.


