
 

Mr Ian Curr 

Via email: iancurr@bigpond.com 

6th February 2013 

 

Re: Complaint (relating to Mr Dennis Wharton) 

Dear Mr Curr, 

I refer to your email, received on the 25th January 2013 concerning a complaint in relation to 

Mr Dennis Wharton’s court matter.  Ordinarily, I would have been hesitant in responding to 

your personally given that if Mr Wharton had concerns regarding his representation (or non 

representation) by our Organisation – then he is the one with the requisite standing to raise 

such.  However, I feel that your email raises concerns which go wider that those which 

pertain solely to Mr Wharton – and accordingly, I felt that it is appropriate to address same. 

In the opening paragraph of your email you quote something I said at a recent community 

meeting at Woodridge.  I have no reason to suppose that I have in any way been misquoted 

by you – and thus for the record, I stand by the quotation in question.  However, to provide 

some context and added meaning to what was said, I make the following observations.  My 

concern with the Crime and Misconduct Commission is that for complaints relating to 

“police misconduct” (to be contrasted with “official misconduct”), the police service itself 

has the primary responsibility of dealing with such – and thus the CMC is in effect obliged to 

refer such matters and thus allow the police to investigate police.  It is true that I have next 

to no faith in such a system – any more that I would have faith in a jury system where the 

jury is comprised of work colleagues of the accused.  Further, aside from actual bias (and 

some might suggest that the appalling track record speaks for itself), there is in any event a 
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perception of bias in such instances.  So no, I do not have any faith in the police investigating 

themselves.  Furthermore, our Organisation has made formal law reform submission to 

government to that very effect. 

As to Mr Wharton’s matter: 

Firstly, I will make plain that I am not placed to respond in any manner which might 

constitute a breach of our fiduciary duties (for example the duty to maintain client 

confidentiality). 

I am advised by our practitioner on that occasion – that on the day of court Mr Wharton had 

a gentleman with him, in effect acting in a support capacity.  Our practitioner reports that 

both client and the gentleman in question were very polite.  Our practitioner took Mr 

Wharton through the police summary of facts (the QP9) and sought his feedback as to 

whether or not he agreed or disagreed with the police allegations.  Naturally, I cannot 

divulge what was said – but I can say that based upon the feedback from Mr Wharton, our 

practitioner provided certain advice as to his views of the case (for example, as to whether 

or not there was a defence known to law etc). 

I refute the suggestion that our practitioner “told” Mr Wharton to plead guilty.  There is a 

clear and obvious distinction between such, and a legal practitioner providing legal advice 

based upon a certain set of facts (facts confirmed by Mr Wharton on the day in question).  

Further, all legal practitioners have a positive obligation to advise their clients of the benefits 

associated with alternatives which are reasonably open to them other than a contested 

hearing.  Rule 7.2 Australian Solicitors Conduct Rules states: 

“A solicitor must inform the client or the instructing solicitor about the alternatives to fully 

contested adjudication of the case which are reasonably available to the client, unless the 

solicitor believes on reasonable grounds that the client already has such an understanding of 

those alternatives as to permit the client to make decisions about the client’s best interests in 

relation to the litigation.” 

In this regard, I am given to understand that our practitioner explained to Mr Wharton the 

potential availability of the Indigenous Sentencing List Court (up until recently, referred to as 



the “Murri Court”).  Not only was such entirely appropriate in my view, but in the 

circumstances, seemingly mandated. 

As outlined above, I am not able to divulge matters confidential to the client, but I can state 

that aside from another consideration (which I shall get to shortly), Mr Wharton would have 

had to surmount the “hurdle” of a “merits” consideration to have qualified for casework 

assistance from our Organisation.  Our funding body, the Commonwealth Attorney-

General’s Department requires us to apply the following assistance qualification criterion: 

“Assistance should not normally be provided for a plea of ‘not guilty’ unless there is a 

reasonable prospect that the charge may be dismissed.  In the absence of a reasonable 

prospect of dismissal, assistance should normally be limited to a plea of ‘guilty’” 

I cannot discuss any details of the perceived merits of Mr Wharton’s particular 

circumstances – but I do of course acknowledge that different people will invariably hold 

differing views – and they have every right to do so.  Our practitioner held a clear view. 

Mr Wharton’s situation however took our practitioner beyond a “mere” appraisal of the 

merits of his case – due to an additional consideration relating to what I will refer to as a 

“community conflict of interest”.  I made a direction late last year, in my capacity as the 

Chief Executive Officer of this Organisation that we would decline legal assistance to anyone 

who was charged in circumstances where their conduct was contrary to the wishes of the 

traditional owners of the land in question – here we are talking about “Musgrave Park”.  It 

has been well documented, and I have nothing to suggest that such is inaccurate, that 

various Elders from the country in question made plain their position that the “tent 

embassy” was no longer welcome on their land – indeed, I am given to understand that 

overtures were then made to the State government to have them vacate the area in 

question. 

Our Organisation’s Conflicts of Interests Policy states in part: 

“Ordinarily, an otherwise qualifying client would only be refused assistance upon the basis of 

a “legal” conflict of interest.  However, given that we are a community-based Organisation, 

situations might arise where for reason of maintaining community confidence in our 

Organisation, a decision might be made to not directly provide services ourselves.  However, 



a service refusal on this basis can only be made with the prior approval or either the Chief 

Executive Officer or the Principal Legal Officer.  Such refusals would be rare and would 

ordinarily only be made where an alternative service provider was available (and would be 

further restricted to situations involving wide-spread views of a community – rather than the 

views of a handful of people such as the relatives of an alleged victim).”   

 
As outlined above, I made a direction in relation to the applicability of this part of our Policy 

in regard to what I shall refer to as “Musgrave Park Tent Embassy” matters.  In the 

circumstances of the opposition to this tent embassy by traditional owners, I stand by that 

decision and furthermore, I find nothing “hypocritical” in our Organisation’s stance in 

relation to same – far from it. 

 

Furthermore, the practitioner in question did not refuse to represent Mr Wharton that 

morning.  After having taken preliminary instructions it was clear that Mr Wharton was 

desirous of seeking to have his charges remanded for mention on another day – and our 

practitioner was happy to appear on his behalf and assist in that regard.  Unfortunately, Mr 

Wharton’s brother, Wayne Wharton then turned up to court, defamed our staff member in 

public, and then took it upon himself to appear in court - and proceeded to mislead the 

court by falsely indicating that our Organisation had refused to appear on his brother’s 

behalf – such was untrue.   

 

On a personal note I might add that there is much to be admired about Mr Wayne Wharton 

in terms of the passion he has for Aboriginal affairs – but whether or not I agree with his 

methodology of achieving his aims, is another matter altogether.  I certainly do not 

appreciate, nor will tolerate, having my staff abused. 

 

In summary – I fully stand by the actions of our practitioner on the day in question.  He is a 

vastly experienced and caring practitioner – a man I much admire.  A man who has provided 

some 20 years dedicated service to ATSILS. 

 

You also sent me a copy of a letter or email that you sent to the Chief Magistrate, Judge 

Butler AM SC.  I do not believe it would be appropriate for me to comment in relation to 



same.  I do however note comments made by you concerning our Organisation in said letter 

- and upon that basis, I believe it to be appropriate that I forward a copy of my response to 

you, to Judge Butler. 

 

I close by thanking you for taking the time and trouble of bringing your concerns to my 

attention - we do treat all such feedback very seriously. 

 

Yours faithfully, 

 
Shane Duffy 
Chief Executive Officer 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 


